implemented and resources of zootechnical and agri-technical knowledge. These include the relatively long production cycle (growing season) and the impact of variable natural conditions, especially the biological, climate and weather factors which determine the amount and quality of yields. As noted by M. Soliwoda, J. Kulawik and J. Góral, these aspects give rise to problems affecting not only the stability of agricultural proceeds but also the stability of farm income 1 . Based on quite detailed criteria, the authors referred to above classified the determinants of both terms into the following general groups: support instruments under the agricultural policy (i.e. direct and indirect payments); market structure; price-to-cost ratios; farm specialization and size; socio-demographic characteristics of farmers; and psychological determinants 2 .
The classification starts with agricultural policy instruments expressed with a specific legal standard, which is a reason to believe they constitute a crucial factor. Indeed, subsidies (e.g. direct payments) allow, to a certain degree, to accept additional risks involved in decisions regarding target production mix and intensity. Also, they offset the impacts of a higher price risk. According to C. Klimkowski and W. Rembisz, they represent an income decoupled from production volumes, supply and market conditions (expressed by the level and variation of product prices) 3 . Therefore, they considerably reduce the volatility of income and may be thus regarded as risk management instruments.
The net farm income played a major role in formulating the Common Agricultural Policy (CAP) assumptions. It is defined as the payment for the farm's own productive inputs, i.e. labor, land and capital, engaged in its operations. Additionally, it includes the risk taken by the farmer during the accounting year 4 .
The volatility of farm incomes becomes increasingly important in economic, social and political terms. This is recognized by multiple authorities, including the Union legislator, as reflected in legislative acts. Also, it is subject to considerable debate as to the need for changing the CAP assumptions after 2020. As emphasized by the legislator, the development of the market situation makes the farmers exposed to increased economic risks which have different impacts on specific agricultural sectors. Therefore, in duly justified cases, member states should be able to provide the farmers with assistance through various income stabilization toolkits. This is particularly important for sectors affected by a considerable decline in incomes.
The purpose of this paper is to identify the direction in which the basic subsidized Union instruments for agricultural risk management evolve. This means in particular determining the trends followed by these instruments and assessing their attractiveness to agricultural producers. This paper also offers a reflection on the future of the Common Agricultural Policy in the area of risk management instruments.
The are many reasons to tackle the issues discussed in this paper. In particular, the stabilization of farm income is extremely important because of its practical implications. The emergence of adverse developments disrupting the production process affects the economic security of farmers. A drop in incomes threatens the viability of farms or, in specific cases, may result in a discontinuation of farming activities. The withdrawal of a specific producer group may also have a negative impact on national food security and perturb the entire food chain. Furthermore, it is extremely important for institutional reasons to properly define the income stabilization instruments in legal terms, too. This primarily means determining a relationship between public aid and measures taken by agricultural producers to limit negative developments which reduce their incomes 5 .
While the topic discussed in this paper is not new, it was previously addressed in broader terms from the perspective of microeconomics, agricultural policy, agricultural economics and agricultural management, both in Polish 6 in international literature 7 . In turn, much less attention was paid to the legal aspects of this issue. Nevertheless, economic and political discussions usually take account of some legal considerations.
The stabilization of farm incomes is the reason behind the continuous search for optimum legal and economic instruments whose impacts would guarantee the 5 See Z prawnej problematyki stabilizacji dochodów w rolnictwie, "Studia Iuridica Agraria" 2015, t. 13, DOI: https://doi.org/10. 15290/sia.2015.13.14, p. 230 Specifically, risk management support which previously covered three types of financial contribution, i.e. 1) financial contribution to the premiums for crop, animal and plant insurance; 2) financial contribution to mutual funds; and 3) financial contribution to income stabilization tools, was extended to the benefit of the latter. The income stabilization tool previously offered as financial contribution to mutual funds (whose objective was to compensate the farmers for a severe drop in incomes) was split into two support tools. The first one is an income stabilization tool in the form of financial contribution to mutual funds which provides compensation for a severe drop in incomes to farmers from all sectors. The second one is supposed to provide compensation to farmers active in a specific sector. It is very much about support for farms which, though particularly vulnerable to production risks, are highly important in economic, social or environmental terms.
The definition of farmer has also slightly changed and now means active farmer as defined in Article 9 of the Regulation (EU) No. 1307/2013, as applied in the Member State concerned. Such a solution confers on the Member States the discretion to refine the definition and abolishes the requirement for the beneficiaries of direct payments to be (and prove they are) active farmers. Therefore, the above approach may differ from one state to another. In broad terms, an owner of agricultural land or livestock should be considered to exercise an agricultural activity and, thus, to be an active farmer 10 .
When it comes to principles governing the support for crop, animal and plant insurance, as set forth in Article 37 of the Regulation No. 1305/2013, the relevant legal construct was also amended. The threshold of damage covered by support was reduced from 30% to 20% of the average annual production of the farmer in the preceding three-year period or a three-year average based on the preceding five-year period, excluding the highest and lowest entry. The annual production volume of a farmer may be calculated with the use of indexes to determine the actual damage incurred by an individual farmer within a year. The measurement of damages incurred remains unchanged and may be adjusted to specific characteristics of each product type with the use of biological indexes (volume of biomass lost), equivalent indexes set for crop losses at farm, local, regional or national level, and weather indexes (including rainfall and temperature) set at local, regional or national level. Support continues to be granted only for insurance contracts which cover for loss caused by an adverse climatic event or by an animal or plant disease or a pest infestation or an environmental incident or a measure adopted in accordance with Directive 2000/29/EC to eradicate or contain a plant disease or pest 11 .
Note that, as a major step in the procedure for the delivery of support, the adverse event which implies the right to seek support must be formally recognized by the relevant Member State pursuant to national regulations. In this case, acknowledgement of the damage by the claims adjuster (even if authorized to enter into co-financed agreements) is not enough. Also, where justified, Member States may set in advance the criteria for a formal recognition of these circumstances. Furthermore, as regards animal diseases, financial compensation available under Article 36 (1) (a) may be granted only in respect of diseases mentioned in the list of animal diseases established by the World Organization for Animal Health or in the Annex to Decision 2009/470/EC 12 .
According to the legislator's assumptions, insurance payments should compensate for no more than the maximum cost of replacing the losses. At the same time, they cannot specify the type or quantity of future production and cannot impose any additional requirements in that respect. However, Member States are empowered Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 23/02/2020 09:28:48 U M C S to limit the amount of premium that is eligible to support by applying appropriate ceilings. In the case of this instrument, support is limited to the maximum ceiling, i.e. 70% of the insurance premium due.
Meanwhile, considering the objectives set out in the amended wording of Article 36 (1) (b) and (c), the legislator clarified the essence of the mutual fund. It is formulated as a system recognized by a member state in accordance with its national law. Its basic purpose is to enable the affiliated farmers to jointly take out insurance against adverse consequences of specific events. Its legal construct consists in paying the affiliated farmers a compensation for economic losses caused by adverse climatic events or the outbreak of animal or plant disease or pest or an environmental incident or a severe drop in incomes. As a requirement which remained unchanged, Member States shall ensure that overcompensation, as a result of the combination of this measure with other national or Union support instruments or private insurance systems, is avoided.
Essentially, the legal construct of this measure remains the same. The funds continue to be established pursuant to national regulations of Member States, shall be accredited by the competent authority in accordance with national law, have a transparent policy towards payments into and withdrawals from the fund, and have clear rules attributing responsibilities for any debts incurred. In turn, amendments were made to the principles for granting support in the form of financial contributions referred to in Article 36 (1) (b) which financially compensate the farmers for economic losses set forth in relevant regulations. The financial contribution may only relate to the administrative costs of setting up the mutual fund, spread on a degressive basis across a maximum of three years, and the amounts paid by the mutual fund as financial compensation to farmers. The contribution may also relate to interest on commercial loans taken by the mutual fund for the purpose of paying financial compensation to farmers in the event of a crisis. As a consequence of amendments to the Regulation 1305/2013, the contribution may also supplement the annual payments into the fund, and may relate to its initial capital stock.
The support discussed is limited to the maximum financing level set out in Annex II to the Regulation 2017/2393, i.e. 70% of eligible costs. Conversely, according to the new wording, support for payments to the fund as compensation for farmers shall take into account any support already provided either as a supplement to annual payments or as initial capital stock (Article 1 (17) of the Regulation 2017/2393).
The income stabilization tool shall continue to be run in the form of financial contributions to mutual funds, providing compensation to farmers who experience a severe drop in their income. The essential difference between the mutual fund and the income stabilization tool is the coverage of a partially defined "good". In the first case, farmers are provided with a financial compensation for economic losses, whereas in the second case, support is disbursed to offset a drop in their income. As noted above, because of the distinction between income stabilization tools provided for in Article 1 (18) in conjunction with Article 39 of the Regulation 1305/2013, the legislator implemented the demarcation for all sectors combined and for each sector individually. As regards the first case, pursuant to the new wording of Article 39, support provided for in Article 36 (1) (c) may only be granted where the drop of income exceeds 30% of the average annual income of the individual farmer in the preceding three-year period or a three-year average based on the preceding five-year period excluding the highest and lowest entry.
Income for the purposes of Article 36 (1) (c) shall refer to the sum of revenues the farmer receives from the market, including any form of public support, deducting input costs. Payments by the mutual fund to farmers shall compensate for less than 70% of the income lost in the year the producer becomes eligible to receive this assistance. Indexes may be used to calculate the annual loss of income of the farmer.
To be eligible for support, common funds (in this case, for all sectors) still must be accredited by the competent authority in accordance with national law, have a transparent policy towards payments into and withdrawals from the fund, and have clear rules attributing responsibilities for any debts incurred. Also, the Member States preserved their discretion to specify the principles for setting up and managing the funds, in particular as regards providing the farmers with compensations in the event of a crisis and managing and monitoring compliance with these principles. At the same time, Member States shall ensure that the terms and conditions for funds include penalties for negligence by farmers.
Previously applicable financial contributions, as provided for in Article 36 (1) (c) of the Regulation No. 1305/2013, may only relate to the administrative costs of setting up the fund, which may be spread on a degressive basis across a maximum of three years, and the amounts paid by the mutual fund as financial compensation to farmers. Also, financial contributions may relate to interest on commercial loans taken by the fund for the purpose of paying financial compensation to farmers in the event of a crisis; to supplementing annual payments to the fund; and to its initial capital stock.
The support discussed is limited to the maximum financing level set out in Annex II to the Regulation No. 2017/2393, i.e. 70% of eligible costs. It should take account of payments referred to above, made to supplement the annual payments into the fund or in relation to its initial capital stock.
In recital 6 of the Preamble to the Regulation concerned, the legislator emphasizes that Member States should have the possibility to help farmers by means of a sector-specific income stabilization tool, which is a considerable novelty. Therefore, while this is an instrument similar to the previous one, it provides a narrower scope of support. This applies in particular to sectors affected by a severe drop in incomes with significant economic implications for the rural area concerned.
Pobrane z czasopisma Studia Iuridica Lublinensia http://studiaiuridica.umcs.pl Data: 23/02/2020 09:28:48 U M C S Therefore, pursuant to Article 39 (a), as added, support under Article 36 (1) (d) shall only be granted in duly justified cases and where the drop in income exceeds a threshold of at least 20% of the average annual income of the individual farmer determined based on historical data. Just as in the general approach, indexes may be used to calculate the annual loss of income of the farmer.
Income for the purposes of Article 36 (1) (d) shall refer to the sum of revenues the farmer receives from the market, including any form of public support, deducting input costs. Payments by the mutual fund to farmers shall compensate for less than 70% of the income lost in the year the producer becomes eligible to receive this assistance. Other solutions relating to the obtaining of support remain the same for both tools.
When attempting to assess the new legal solutions for risk management instruments, attention should be paid to several matters. First of all, as regards insurance and sector-specific income stabilization instruments, an increase in the compensation (from 65% to 70%) was proposed, which is more beneficial to agricultural producers. The same is true for the change in the size of loss from over 30% to 20% of annual production (in the case of insurance) or income (in the case of the sector-specific instrument). As regards common funds and the general income stabilization tool, the maximum compensation level increased from 65% to 70%. However, the tool remains available to those who lost over 30% of their annual production or income. The objectives of this solution include encouraging the use of the most popular instruments in particular states.
In this context, note that risk management tools are run under rural development programs in each Member State. Union funds amounting to 1.7 billion euro were allocated for that purpose for the 2014-2020 period 13 . However, only a few member states have decided to introduce the whole pool of mechanisms under their national programs, which poses a significant problem. In line with the legislator's assumptions, these instruments do not become universal.
Previously offered public funds could not be allocated to initial capital stock (they could only be allocated to administrative costs related to setting up the fund and to the contribution paid to farmers), making the setting up of funds less attractive. However, this is enabled by new solutions. A precise measurement of farm incomes remains a complicated issue which still needs to be solved. As a consequence, it is difficult to encourage the producers to set up and affiliate to this instrument.
It seems that a significant role may be played by the new sector-specific income stabilization instrument. Member States have the option to include it in their rural development programs and to focus it on a specific sector. To make sure the sector-specific income stabilization tool is effective and tailored to their specific U M C S Impact of the Amendment to the Regulation (EU) No. 1305/2013 on the Stabilization… 113 situation, Member States should be able to flexibly define, as a part of their rural development programs, the income level that triggers the tool concerned. The objective is to make the tool applicable and available to the most vulnerable and deprived farmers.
By adopting the new solution which splits the income stabilization tool into general and sector-specific tools, Member States become empowered to design and implement a tailored instrument which will reflect the actual needs of an economically vulnerable market. It is particularly important to ensure that income losses incurred by the farmers are calculated by affected production types and may be compensated for even if other production types remain unaffected. According to the legislator's assumptions, the tool should provide the farmers with the best possible support during a market crisis and offset the real risks present in the sector concerned which, as a matter fact, makes it a non-universal solution. Therefore, it seems that the tool should be more attractive to the beneficiaries and easier to use in the context of unified administrative requirements.
Legal solutions for agricultural risk management provided for in the omnibus regulation may be regarded as an indication of the path being taken by the Commission in its works on the CAP reform beyond 2020. Undoubtedly, risk management tools need to be optimized within the future CAP framework. It is indisputable that climate and market perturbations affecting the agriculture are stronger than ever. That fact should be addressed to the greatest possible extent in the Union agricultural policy, making the agricultural producer the party bearing the largest responsibility for the implementation of different legal and economic instruments. This involves an approach which is increasingly often used in many member countries and consists in classifying agricultural activities on equal footing with economic activities. As a consequence, farmers should be regarded as fully fledged entrepreneurs 14 .
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